MAKALE AYRINTILARI
Tiirkce Bashg:

Insan Haklarina fliskin Uluslararasi Hukuk ve
Tiirk Hukuku Anayasa m. 90 Son Ciimle Hiikmii ve
Toplu Eylemler Uzerine

ingilizce Bashg

International Law and Turkish Law in Relation with
Human Rights Regarding the Last Sentence of Article
90 of the Turkish Constitution and Collective Actions

Tiirkce Ozet

Anayasa m. 90/5 hiikmii, dogrudan dogruya yargica hitap ederek, i¢ hukuk normuyla insan haklarina
iliskin uluslararasi hukuk normunun catigmasi halinde, emredici de olsa yasal diizenlemeyi ihmal etmesini
ve uluslararasi hukuku esas almasmi emretmektedir. S6z konusu diizenlemenin hukukumuzun gelisimi
bakimindan ne kadar onemli oldugunu o6zellikle sendikal haklar ve toplu eylem alaninda ortaya g¢ikan
sorunlara iligkin yargi kararlar ortaya koymaktadir. 6356 sayili Kanun yasal grev tanimi diginda kalan tiim
toplu eylemleri kanuna aykir1 grev olarak tanimlamasina karsilik, Yargitay’in konuyu uluslararasi normlar
1s18inda degerlendirdigi goriilmektedir. Bazi kararlar geliskililer barindirsa da, Yargitay’in tutumunun isabetli
oldugu diisiiniilmektedir. Tiirk hukukunda toplu eylem hakkinin hukuki niteligi ve i¢erigi uluslararasi normlar
ve Avrupa Insan Haklart Mahkemesi igtihatlar1 temelinde incelenmektedir.

ingilizce Ozet

In case of conflict between the norms of the domestic law and the international law, Article 90/5 of the
Turkish Constitution, by directly addressing to the judge, orders that the judge should take the norm of the
international law into the consideration and ignore the domestic law norm even if such domestic law norm is a
mandatory rule. The court decisions regarding the disputes arising from the union rights and collective actions
specifically demonstrate that the aforementioned provision of the Turkish Constitution is very important
in terms of development of the Turkish law. Although the Law No. 6356 considers all collective actions,
which are out of the scope of the legal strike definition, as an illegal strike, it is understood that the Supreme
Court considers this issue in the light of the international law norms. Even though some court decisions have
contradictions, it is thought that the attitude of the Supreme Court is accurate. Under the Turkish law, the legal
nature and the content of collective actions rights are assessed on the basis of international norms and the
jurisprudence of European Court of Human Rights.
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